











Agenda Date: B-%- YO

LA ”; N
fCITY OF /CLA/YTON\ Agenda Item: SC gpH

N e iuwﬁ' I:-:rpu mﬂsréi ,1" -
o [

o Approved:

Gary A. Napper

City Manager/Executive Director

AGENDA REPORT

TO: HONORABLE CHAIR AND BOARD MEMBERS
FROM: EXECUTIVE DIRECTOR
DATE: 03 AUGUST 2010

SUBJECT: CONSIDER AMENDMENT & ASSUMPTION OF FLORA SQUARE DDA
BY NEW OWNER: NEW URBAN COMMUNITIES PARTNERS, LLC

RECOMMENDATION

It is recommended the Board of Directors of the Clayton Redevelopment Agency adopt the
attached Resolution approving the Amendment and Assumption of the Disposition and
Development Agreement (DDA) on the Flora Square commercial project by its new owners,
New Urban Communities Partners, LLC (NUCP).

BACKGROUND

After consideration of competitive market proposals solicited by the Agency for the
commercial development of vacant land located at the northeast comer of Oak and Center
Streets in the Clayton Town Center, the Agency awarded the project to a development
corporation, Komgold, Inc. The process involved a Disposition and Development
Agreement (DDA) to ensure the Agency's sale of the real property actually resulted in the
construction and completion of the approved two-story commercial building. The DDA was
entered into on 06 December 2005 and was assumed by Komgold Oak Center, LLC on 01
October 2007 which entity ultimately caused the construction of “Flora Square” now located
at 1026 Oak Street.

During the national and local economic system challenges, the full completion of the Flora
Square project languished. Partial occupancy was obtained for the second floor uses
involving commercial office and business space, and lately a realty firn has been operating
in one of the leased areas. To date, the ground floor space (restricted to commercial retail
uses) has not been finalized pending construction and installation of approved flood gate
barriers for the 1% floor doors, a mitigation requirement since the land resides in FEMA's
100-year flood zone.
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PRESENT STATUS

Unable to obtain additional commercial re-financing and/or unwilling to invest further cash
into the commercial project, Komgold Oak Center, LLC (backed by the Robison Family
Trust, managed by Colliers Intemational) allowed the property to fall into foreclosure by
Trustee public auction. On 24 March 2010, Fidelity National Title Company sold the
property to New Urban Communities Partner, LLC (NUCP) for the recorded amount of $1.7
million (discounted by approximately 40% on the unpaid debt of $2.87 million).

After leaming of the foreclosure sale, the Agency contacted NUCP in late May 2010
regarding the building’s status and its non-compliance with the underlying DDA. By way of
letter dated 01 June 2010 the Executive Director informed NUCP of the incompletion of the
project and requested a ten (10} day response as to intent to complete. After receiving no
written reply to that request, and after consultation with the Agency's special legal counsel,
the Executive Director sent a Notice of Default to NUCP dated 15 July 2010 giving the new
owner 30 days to comply with the DDA (copies of both letters attached for reference).

On 21 July 2010 the Agency received written reply by NUCP acknowledging the Notice of
Default and requesting additional time beyond 30 days to effect the final construction retrofit.
NUCP submitted a time schedule to have the project completed by the end of the first week
of November 2010. The request seemed reasonable to Agency staff given the intervening
time period between original commencement of construction and the waning economy.

AMENDMENT AND ASSUMPTION OF THE DDA

Special legal counsel (Karen Tiedemann, Esq.) and the Executive Director have prepared
and negotiated with NUCP the proposed document to amend the DDA and have NUCP
assume all obligations contained in the DDA. It essentially grants NUCP’s time table for
compliance with the Notice of Default and the DDA, and will ultimately cause the building to
obtain the required Certificate of Occupancy (finaled building permit) from the Contra Costa
County Building Inspection Department. Once final construction is complete and approved,
the Agency will issue its Certificate of Completion noted in Section 4.7 of the underlying
DDA. The entire building is then available for leasing and tenant improvements.

FISCAL IMPACT
None to the Agency.

Attachments: 1. RDA Resolution [2 pp.]
2. Amendment & Assumption of DDA [4 pp.]
3. NUCRP letter in response to Notice of Default [1 pp.]
4. Agency letters to NUCP [2]



RDA RESOLUTION NO. -2010

A RESOLUTION AUTHORIZING AND APPROVING AN AMENDMENT
AND ASSUMPTION OF THE DISPOSITION AND DEVELOPMENT
AGREEMENT BETWEEN THE CLAYTON REDEVELOPMENT
AGENCY AND NEW URBAN COMMUNITIES PARTNER, LLC FOR
COMMERCIAL REAL PROPERTY AND IMPROVEMENTS LOCATED
AT 1026 OAK STREET IN THE CLAYTON TOWN CENTER

THE BOARD OF DIRECTORS
Clayton Redevelopment Agency
City of Clayton, California

WHEREAS, the Clayton Redevelopment Agency (Agency) and Komgold, Inc., a California
corporation, did enter into a Disposition and Development Agreement (DDA) dated 06
December 2005 for the development of a commercial project on certain real property located at
the northwest corner of Oak Street and Center Street in the Clayton Town Center; and

WHEREAS, Komgold, Inc. subsequently sold and assigned its interest in the DDA to Komgold
Oak Center, LLC on 01 October 2007, which action ultimately resulted in the construction of a
two story commercial building at 1026 Oak Street known as the “Flora Square” project; and

WHEREAS, without having fully completed all necessary construction of the building required
by its approved design and issued building permit, Komgold Oak Center, LLC allowed the
property and its development to lapse into foreclosure with Trustee sale by Fidelity Title
Insurance Company occurring on 24 March 2010; and

WHEREAS, New Urban Communities Partners, LLC (NUCP) did acquire said real property
and improvements at public auction on 24 March 2010 and is now the successor in interest to the
DDA held by Komgold Oak Center, LLC; and

WHEREAS, in response to a Notice of Default sent by the Agency dated 15 July 2010, NUCP
has requested a time extension to the end of the first week in November 2010 for completion of
the outstanding improvements necessary to the Property in order to obtain full compliance with
the DDA and to receive a Certificate of Occupancy issued by the Contra Costa County Building
Inspection Department;

NOW, THEREFORE, the Board of Directors of the Clayton Redevelopment Agency does
hereby find, declare and resolve as follows:

Section 1. The Board of Directors does hereby find and affirm the above noted recitals are true
and correct facts and information as presented by its staff relative to the proceedings and request
at hand.



Section 2. The Board of Directors does authorize and does hereby approve the Amendment and
Assumption of Disposition and Development Agreement (DDA) by and between the City of
Clayton Redevelopment Agency and New Urban Communities Partners, LLC, attached hereto as
“Attachment A” and incorporated herein as if fully set forth in this Resolution.

Section 3. The Board of Directors does hereby authorize its Executive Director to execute and
administer the appropriate documents necessary to consummate the Amendment and Assumption
of said DDA for and on behalf of the Clayton Redevelopment Agency.

PASSED, APPROVED AND ADOPTED by the Board of Directors of the Clayton
Redevelopment Agency, California at a regular public meeting thereof held on the 3™ day of
August, 2010 by the following vote:

AYES:
NOES:
ABSTAIN:
ABSENT:
CLAYTON REDEVELOPMENT AGENCY, CA
Joseph A. Medrano, Chairman
ATTEST:

Laci J. Jackson, Secretary



" ArmRCHMENT A"

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO

Gary Napper

Executive Director

Clayton Redevelopment Agency
6000 Heritage Trail

Clayton, Ca 94517-1250

AMENDMENT AND ASSUMPTION
OF DISPOSITION AND DEVELOPMENT AGREEMENT

This Amendment and Assumption of Disposition and Development Agreement (" Amendment")
is entered mto as of , 2010, between the City of Clayton Redevelopment Agency , a
public body, corporate and politic ("Agency") and New Urban Communities Partners, LLC, a
California limited liability company ("NUCP") with reference to the following facts.

RECITALS

A. Agency entered into that certain Disposition and Development Agreement dated
December 6, 2005 ("DDA") with Komgold, Inc., a California corporation, providing for the
development of a commercial project on certain property located at the comer of Oak Street and
Center Street, 1026 Oak Street, Clayton, CA (the "Property"). Komgold, Inc. subsequently
assigned its interest in the DDA to Komgold Oak Center, LLC, a California limited liability
company, pursuant to that certain Assignment and Assumption of Disposition and Development
Agreement dated October 1, 2007, which assignment was approved by the Agency.

B. Komgold Oak Center, LLC proceeded with development of the Property in accordance
with the DDA but to date development has not been completed.

C. On March 24, 2010 NUCP acquired said property of Komgold Oak Center, LLC at public
auction through foreclosure proceedings on the Property and is now the current owner of the
Property and successor in interest to Komgold Oak Center, LLC.

D. In response to a Notice of Default sent by the Agency dated July 15, 2010, NUCP has
requested an extension of time for the completion of construction of the Improvements on the

Property.

E. The Agency is willing to agree to the extension of time for completion of construction of
the Improvements on the Property provided NUCP assumes all of Komgold Oak Center, LLC's
obligations under the DDA in accordance with this Amendment.



NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Parties agree as follows:

1. Assumption. NUCP hereby acknowledges and agrees to all of the terms of the
DDA and assumes and agrees to perform all obligations of Komgold Oak Center, LLC under the
DDA remaining unperformed including completion of construction of the Improvements. NUCP
represents that it has the qualifications and the financial capability to complete the Improvements
and assume the obligations of the DDA.

2. Completion of Construction. Section 4.3 of the DDA is hereby amended to
provide for completion of construction of the Improvements no later than December 1, 2010.
The Parties agree that the remaining work to be performed on the Improvements is the
completion of flood barrier gates on first floor doors in accordance with the City of Clayton
requirements. Attached hereto as “Exhibit A” is a schedule for completion of the flood barriers
prepared and submitted by NUCP, which schedule shall determine the parties' obligations with
respect to the design and installation of the flood barriers. NUCP acknowledges that nothing
herein shall limit the City's discretion with respect to any approvals required for the flood
barriers. Failure of NUCP to complete construction of the Improvements as evidenced by the
issuance of a Certificate of Occupancy issued by the Contra Costa County Building Inspection
Department no later than December 1, 2010 shall be considered a Developer Event of Default
and the Agency shall be entitled to exercise any and all of its remedies provided for under the
DDA.

A time extension not to exceed thirty (30) calendar days beyond the completion date indicated in
“Exhibit A” may be granted by the Agency’s Executive Director, following written request with
justification for the extension by NUCP to the Agency prior to the completion date noted in
“Exhibit A”. Unless the time is extended in writing by the Agency’s Executive Director, NUCP
shall complete all Improvements covered by the DDA no later then the completion date listed in
“Exhibit A”. The Director’s decision to grant the one time extension is solely the Agency’s
determination.

3. Effect of Amendment. Unless otherwise specifically amended in this
Amendment, all provisions of the DDA shall remain in full force and effect. In the event of a
conflict between the DDA and this Amendment, this Amendment shall control. All defined
terms not otherwise defined in this Amendment shall have the meaning set forth in the DDA.

4, Notices. Notice to NUCP shall be delivered to the following address:

NUCP, LLC

3100 Oak Road, Suite 140
Walnut Creek, CA 94597
Phone: 925.945-6626
Fax: ?

Attn: ?




5. No Further Rights. From and after the date of this Amendment, NUCP shall have
sole authority and discretion to exercise any and all rights and privileges of the "Developer”
under the DDA with respect to all transactions contemplated therein.

6. Counterparts. This Amendment may be executed in any number of counterparts,
each of which for all purposes will be deemed to be an original, and all of which together shall
constitute but one and the same instrument.

IN WITNESS WHEREOQF, the Parties have executed this Assignment as of the day and
year first above written.

AGENCY:

CLAYTON REDEVELOPMENT AGENCY,
a public body, corporate and politic

By:
Gary A. Napper, Executive Director

NUCP

NEW URBAN COMMUNITIES PARTNERS, LLC
A California limited liability company

By:
Its:




SCHEDULE FOR COMPLETION OF IMPROVEMENTS
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N P LL 1500 WILLOW PASS COURT - CONCORD, CA 94520
[J ( : Phone: 925.852.0549 - Fax: 925.852.0546

_] NEW URBAN COMMUNITIES PARTNERS

Received

July 20, 2010
JUL 21 2010

Mr. Gary Napper
Executive Director, Clayton Redevelopment Agency City of Clayton
City Manager
City of Clayton
6000 Heritage Trail

Clayton, CA 94517-1250

RE: APN 119-013-005, Notice of Default

Dear Mr. Napper:

New Urban Communities Partners, LLC acquired the debt of Komgold Oak Center, LLC, and
through subsequent foreclosure, we now are the Owner of Record. We are in the process of
stabilizing the property through lease-up, but as you can appreciate the market is rather slow. We
are currently negotiating with a few tenants, however, we would be interested in getting together
to discuss possible redevelopment funds available to assist us in our lease-up efforts. Regarding
the completion of the building, New Urban Communities Partriers, LLC is ordering the flood

- barriers that, to our understanding, are the only remaining items that are needed to complete the
construction of the improvements at the 1026 Oak Street building. The manufacturer that we
have identified, that appears to meet the public works department criteria, has quoted three
weeks for the drawings and calculations and six to eight weeks to ship the product after City
Approval of the Drawings and Calculations. Installation of the Barriers will take 1 week after the
product has arrived , with the final inspection to follow after that, Based on the attached schedule
the project will be complete the first week of November.

The thirty days to correct in your notice will not provide adequate time to complete the flood
barrier installation that was not completed by the previous owner. New Urban Communities
Partners, LLC requests an extension until December 1, 2010 to complete the remaining Flood

Barrier work.

Please let me know if you are agreeable to the extension. If you are aware of any other
outstanding items please let us know at once so we may address those items as well. Should you
have any questions please feel free to contact me at 925-945-6266 ext 12.

David mas
Project Manager
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15 July 2010
SENT VIA CERTIFIED U.S.MAIL - RETURN RECEIPT

Steve Thomas and Dave Sanson

New Urban Communities Partners, LLC
3100 Oak Road, Suite 140

Walnut Creek, CA 94597

Re: Notice of Default pursuant to Disposlition and Development Agreement (DDA)
APN 119-013-005

Dear Messrs. Thomas and Sanson:

This notice shall serve as a Notice of Default pursuant to Section 6.4 of that certain
Disposition and Development Agreement ("DDA"} dated 06 December 2005 between
the Clayton Redevelopment Agency ("Agency”) and Komgold, [nc., which Disposition
and Development Agreement was assigned from Komgold, Inc. to Komgold Oak
Center, LLC, pursuant to that certain Assignment and Assumption Agreement dated 01
October 2007. As the successor in interest to Komgold Oak Center LLC's interest in the
DDA, you are in default under Section 6.4((a)(10) of the DDA which requires that
construction of the Improvements be completed within the time set forth in the Schedule
of Performance. To date the construction of the Improvements is not complete and
despite a letter from the Clayton Redevelopment Agency (dated 01 June 2010)
regarding this matter New Urban Communities Partners has failed to submit necessary
plans and a time table for the completion of the Improvements.

In accordance with the DDA, New Urban Communities Partners has thirty (30) days
from the date of receipt of this notice to cure this default. In the event New Urban
Communities Partners fails to cure the default within thirty days, the Agency will pursue
all remedies available to the Agency including an action for damages, specific
performance and exercising its right of reverter.

Sincerely,

Executive Director, Clayton Redevelopment Agency
City Manager

cc: Honorable Mayor & City Council Members
City Attorney
Karen Tiedemann, Esq.
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01 June 2010

Steve Thomas and Dave Sanson

¢/o New Urban Communities Partners, LLC
3100 Oak Road, Suite 140

Walnut Creek, CA 94597

Re: Disposition and Development Agreement regarding APN 119-013-005 (1026 Oak St.)

Dear Messrs. Thomas and Sanson:

On behalf of the Clayton Redevelopment Agency, this letter is sent regarding the real property and
improvements located at 1026 Oak Street in the city of Clayton. It is our understanding, confirmed
by Mr. Thomas, that your company NUCP, LLC, is the new owner of this property and in fact
recent banners were placed on the building announcing “Under New Ownership”.

The Agency entered into a Disposition and Development Agreement (DDA) with the former
owners of the Property providing for the acquisition of the real property from the Agency by the
former owners and their subsequent development of the property with retail and office
improvements. The DDA provides that construction of the improvements on the property must be
complete within one year of commencement of construction. Additionally the DDA limits
transfers of the property prior to completion of the improvements and also requires that the owner
of the property comply with certain ongoing covenants concerning maintenance and operations
after completion of construction. If there is a default under the DDA by the property owner, the
Agency has a variety of remedies including a right of reverter allowing the Agency to recover title
to the property. The DDA remains in force and effect and runs with the land.

As you are hopefully aware, final construction of the improvements has not been completed and
the retail improvements remain frustratingly vacant, The Agency could declare a default under the
current circumstances and exercise any of its remedies under the DDA. However, the Agency
would prefer to see the project completed, leased, occupied and in full operation soon. Prior to
declaring a default and exploring options for remedies the Agency would like know of actions
taken by NUCP, LLC to meet the Agency’s and the DDA’s objectives. As discussed during our
telephone conversation this day, please send me written correspondence regarding your plans and
measures taken to date. If I do not hear from you within ten (10) days from receipt of this letter,
the Agency Board must consider its options to achieve the objectives of the DDA.

Sincerely,

cc: Karen Tiedemann, Esq.



